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OECD BACKGROUND




2012 Recommendation on Regulatory
Policy and Governance

2012 @»OES:D Develop a consistent policy

covering the role and functions

of regulatory agencies in order

to provide greater confidence

RECOMMENDATION OF THE that regulatory decisions are

COUNCIL ON REGULATORY . . . .

POLICY AND GOVERNANCE made on an objective, impartial
and consistent basis, without

conflict of interest, bias or

improper influence

http://www.oecd.org/gov/regulatory-policy/2012-recommendation.htm



http://www.oecd.org/gov/regulatory-policy/2012-recommendation.htm

2014 Best Practice Principles on the
Governance of Regulators

OECD Best Practit_:e Principles ° \
for Regulatory Policy 1 . Role cl arlty
The Governance o o

// of Regulators 2. Preventing undue influence

and maintaining trust

3. Decision making and
governing body structure

4. Accountability and
transparency

5. Engagement

6. Funding

~. Performance evaluation
@) OECD \ /

http://www.oecd.org/gov/regulatory-policy/governance-of-regulators.htm



http://www.oecd.org/gov/regulatory-policy/governance-of-regulators.htm

The Network of Economic Regulators

More than
70
regulators
across
sectors

Analysis, OECD
principles members

and and non-
guidance members

Regular
sharing of
lessons and
experience




DEFINING INDEPENDENCE



>> What’s an economic regulator?

s Institution/body authorised by law

Regulatory power over

sector/market

Setting prices/improving operation

Ensuring access to service and
reasonable rate of return




>> What’s independence?

“Arm’s length” - shield against directions
on decisions by executive govt (UK 2003)

Legal and functional separation from private

and public operators (EU 2002)

Institutional set-up - special provisions for
the dismissal of head/board (EU 2009)




>> Why independence?

Confidence

Credibility




Formal vs. practical independence

Some formal features Some practical features
(dejure) (de facto)
 Legal status of the regulator » Administrative and institutional
« Formal relationship with culture
ministers, ministries and other » Working relationship with
government bodies and government
institutions » Leadership
« Terms of appointment for board  Daily interactions with regulated
members and termination industry
provisions » Setting and managing the
* Pre-employment and post- regulator’s budget

separation provisions
* Funding




ASSESSING INDEPENDENCE



Product Market Reqgulation (PMR)

&) OECD

BETTER POLICIES FOR BETTER LIVES

OECD Home About Countries Topics

OECD Home - Economy - Productivity and long term growth - Indicaters of Product Market Regulation Homepage

% Economic outiook, analysis Indicators of Product Market Regulation Homepage
and forecasts

» Economic surveys and country

suneillance Access Indicators | Sources and Background

» Monetary and financial issues A compelitive product market environment that allows new firms to challenge incumbents, efficient firms to grow, and inefficient ones to exit, can help boost
economic growth and Iiving standards. Two main policy ingredients are necessary for a growth-enhancing competition environment. First, product market

3 Public finance and fiscal policy requlation should be setin a way that does not hamper competition and, second, an effective antitrust framework needs to be in place that safequards a level

playing field among firms. The QECD has developed indicators in both of these policy areas which are presented on this webpage.

» Productivity and long term

growth

J/ Compare your country

» Regulatory reform and
competition policy

Product Market Regulation

» Labour markets, human
capital and inequality

Are market rules fostering competition?

» Economic policies to foster

green growth )
WMarkets are regulated for many good reasons - to reassure consumers and investors,

safequard people’s health and protect the environment. But regulation can come with a cost.
Business may face excessive compliance burdens, enirepreneurs may be discouraged,
monopolies may be rewarded.

Getting the balance right is essential to ensure the benefits of regulation don't outweigh
the costs. It's also essential to encouraging healthy competition, which can lower prices,
widen consumer choice and encourage innovative start-ups - the key to job creation. For that
to happen, regulations must, first, encourage competiion in product markets, such as power
supply and retail distribution, and, second, discourage anticompetitive behaviours, such as
monopalies.

This data tool from the OECD lets you investigate the extent to which national rules encourage
competition.

http://www.oecd.org/economy/growth/indicatorsofproductmarketregulationhomepage.htm



http://www.oecd.org/economy/growth/indicatorsofproductmarketregulationhomepage.htm

PMR: regulatory management of sector
// regulators (2013)

Indepen- Insulation of the regulator from influence by the government and the
dence regulated sectors

Reporting, transparency and performance information provisions for the
regulator vis-a-vis government, the regulated industry and the general
public

Accounta-
bility

SEEEE Al Range of activities that the regulator performs

action




// PMR independence indicator

Instruction from the government on long-term strategy, work
programme, individual cases, appeals

Which body can overturn the decisions of the regulator
Independence stated in law

Staff recruitment

Appointment , term of office and dismissal of agency head/board
Pre- and post-appointment employment of the agency head/board
Positions in government/industry while in office

Source of funding (dominant or multiple)
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PMR: accountability of economic

regulators

)

Index scale 0 to 6 from most to least accountable

Ports
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PMR: scope of action of economic
regulators
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Status of regulators

Percent of regulators
10 20 30 40 50 60 70 80 90 100

o

87

Electricity 11

Gas 22

1
]

Telecom

Rail

Air transport

GBR W regulator is an independent body with adjudicatory, rule-making or enforcement powers

B regulator is a ministerial department or agency

regulator is an independent body with a purely advisory role

Source: OECD Product Market Regulation Database



Heads/Boards employment (I)

Rail
Telecom \

Electricity & Gas

Airports
Are there restrictions with regard to the
employment history of the agency
head/board members (e.g. minimum time 733%
away from the industry that the regulator Hyes Cno
regulates)?
GBR
I I
0% 20% 40% 60% 80% 100%
In percent
Electricity & Gas
Rail Airports
Telecom
May the agency head/board members hold
other offices or appointments in the 93.3% W yes (with the consent of the
government or the industry that the regulator : agency head)
regulates? Ono
GBR
I
0% 20% 40% 60% 80% 100%
In percent

Source: OECD Product Market Regulation Database




Heads/Boards employment (I)

Electricity & Gas
Airports \

Can the agency head/board members take
jobs in the government and/or the sector
that is regulated by the regulator after their
term of office?

Rail

Telecom

0%

20%

40% 60%

In percent

80%

100%

B yes (without any restrictions)

W yes (after a certain amount of time
and/or with the consent of the
agency head)

HEyes (after a certain amount of time
and/or with the consent of the

agency board)
Ono

GBR

Source: OECD Product Market Regulation Database




Budget

Percent of regulators

0 10 20 30 40 50 60 70
5
Electricity 31
64
3
Gas 3
59
3
Telecom 33
65
0
Rail — 67
33
6
Air transport 38
56

M no dominant source of financing

B more than 70% of the budget come from the government
GBR

mmore than 70% of the budget come from services to the regulated industry (e.g. levies, fees)

Source: OECD Product Market Regulation Database



The Governance of Water Regulators

Documenting the features ofh
OECD Studies on Water sample of 34 water regulators
The Governance .
of Water Regulators Based on a detailed survey
drawing on the Governance of

Regulators Principles

Developed in close co-operation
with the water regulators of the
Network of Economic
Regulators

Launched at the World Water

Qrum on 13 April 2015 in K(?

http://www.oecd.org/gov/the-governance-of-water-regulators-9789264231092-en.htm



http://www.oecd.org/gov/the-governance-of-water-regulators-9789264231092-en.htm

Water regulator survey

1. Institutional
setting

2. Mandates and
roles

3. Internal
organisation

4. Accountability
mechanisms

ensure regulatory

5. Tools and
mechanisms to

quality

a) Legislative

framework

a) Objectives,
perimeter /

activities and
functions

a) Governance

models

b) Independence

b) Powers of the

regulator

b) Personnel

c) Co-ordination
with other relevant

parts of
government

¢) Financial

resources

d) Decision making

process

a) Consultation

with operators and
consumers

b) Dispute

resolution

c) Impact analysis

of regulatory
decision

d) Measurement
and reduction of

administrative
burdens




Status of regulators

20 19
18
16 Albania

AustralialACT
Australia/NSW

]
USMTennessee riguay

7 | US/West
Virginia

Romania

14 Australia/Victoria
AustralialWA
19 Bulgaria
Hungary
Ireland
10 Italy
Armenia Kosovo
BrazillRS Malaysia
8 Chile Mozambique
Colombia Peru
Latvia Portugal
b
Ukraine I :
- US/Ohio
4 llJJSS{"I-IMaaT:: I US/Pennsylvania

0 Belgium/Flanders Indonesia Estonia
Regulator is a Regulator is an Regulator is an Regulator is an Other: competition
ministerial department  independent body  independent body  independent body authority
or agency with a purely advisory with adjudicatory or ~ with bath binding
role rule-making powers  powers and advisory
role

Source: OECD Survey on the Governance of Water Regulators (2014)




Instructions from government

m Yes, from the government Yes, from parliament No
35 -
30 - 29 29
25

25 -

UK/Scotland
20 - /

16 16| uk/E&w
19 -

\ UK/N. Ireland
9

10 4 \
9 9 4
i m
U_ T T T

On its long-term strategy ~~ On its work programme On individual cases or On appeals
decisions

Source: OECD Survey on the Governance of Water Regulators (2014)




Independence from political influence:
features

30

28
26

25 -

20 -

15 -

10 -

1. Decisions are taken 2. Technical staff is 3. Boardmembers 4. The agency's 9. Independence is
without being subject  chosen ontechnical and top management  budgetdoesnot  explicitly stated in the

to Government  ground and not based cannot be removed  primarily depend on law
assessment on palitical critena based on political the Government
decisions

Source: OECD Survey on the Governance of Water Regulators (2014)




Independence from political influence:
regulators

14

12 4

10 4

Source: OECD Survey on the Governance of Water Regulators (2014)

13

Albania
Australia/lCRC
Australia/Victoria
BrazillRS
Hungary

Indonesia A .
Ireland L

Italy Australia/lWA

: Bulgaria
Latvia Estonia I

Australia/NSW
Belgium/Flanders
Chile

US/Hawai Colombia
US/IOhio Malaysia

Uruguay .
US/Pennsylvania Ukraine
US/West Virginia

All features (1-5) Features 1-4 3 out of features 1-4 2 out of features 1-4 1 out of features 1-4

Peru K
Portugal OSOVO

US/Maine Mozambique
US/Tenessee




Public policies and investment in
network industries

2007 OECD Survey on Infrastructure and
Investment

Effects of regulation on investment through pricing

(sector and firm-levels)

Considering also independence of regulators (legal
status, own budget, decisions)

Sutherland, Douglas, et al. (2011), “Public Policies and Investment in Network Infrastructure”, OECD Journal:
Economic Studies, Vol. 2011/1. http://dx.doi.org/10.1787/eco_studies-2011-5kg51mlivk6r6)



http://dx.doi.org/10.1787/eco_studies-2011-5kg51mlvk6r6

Key findings

Data suggest that independence of sector regulators can help
establish a stable and credible framework for investment

Policy mix: incentive price regulation has + impact on I when
accompanied by independent regulator

Context: positive effect of independent regulator on certain
sectors (e.g. telecom) but not on others

Sutherland, Douglas, et al. (2011), “Public Policies and Investment in Network Infrastructure”, OECD Journal:
Economic Studies, Vol. 2011/1. http://dx.doi.org/10.1787/eco_studies-2011-5kg51mlivk6r6)



http://dx.doi.org/10.1787/eco_studies-2011-5kg51mlvk6r6

CONCLUSIONS & NEXT STEPS



>> Conclusions

« Some good understanding of the theory
and formal requirements of independence

« BUT few unknowns
— How does independence work in practice?

— Examples of the impact of independence (or
lack of) on specific sectors?

— What interactions with other governance
features (e.g. accountability, clarity of the role
of the regulator, performance evaluation)?




>> Next steps

* Deepening understanding
— 15 April NER roundtable

— Questionnaire with practical questions (comments
before being finalised and circulated among NER
members)

— Practical examples of “being independent”
« Improving measurement of independence

« Better understanding of other governance features

— Series of case studies on transparency, accountability
and inter-institutional co-ordination

— Reviews of the performance assessment framework of
economic regulators




THANK YOU!




